
A company’s involvement in “forward to a friend” 
and “invite a friend” text message sharing tools and 
campaigns is potentially subject to regulation under the 
Telephone Consumer Protection Act (TCPA). As a general 
rule, a company should work with TCPA regulatory 
compliance counsel to ensure that any tool that allows 
consumers to send text messages, particularly those 
that promote the company or its products or services, to 
contacts/friends with the assistance of company websites 
or technologies, and any send-to-a-friend promotional 
campaigns, are legally compliant. This area of the law is 
evolving, and there are no bright-line rules. The following 
discussion provides approaches companies can consider 
in seeking to reduce their potential liability arising out of 
such activities.

Under the TCPA, only “makers” or “initiators” of 
commercial text messages are required to comply with 
the express written consent and withdrawal of consent 
requirements of the TCPA. While neither the TCPA nor 
the Federal Communications Commission (FCC) rules 
related thereto define “make” or “initiate,” the 2015 FCC 
TCPA Omnibus Ruling and Order states that “initiate” 
can be something less than “make.” The 2015 FCC TCPA 
Omnibus Ruling and Order suggests that a company 
can be deemed to be an “initiator” of a commercial text 
message if it has some “direct connection between a 
person or entity and the making of a call,” which can 
include “tak[ing] the steps necessary to physically place 
a telephone call.”1 A company may also be vicariously 
liable for TCPA violations under “federal common law 
principles of agency” that are “committed by third-party 
telemarketers.”2  

In the context of a forward-to-a-friend or invite-a-friend 
text message tool or campaign, a company is more 
likely to be deemed the “maker” or “initiator” of the text 
message if it (1) exerts material influence over the content 
of the text message, (2) has significant involvement in 
selecting the recipients of the text message and (3) 

1  2015 FCC TCPA Omnibus Ruling and Order, ¶¶ 29, 30.
2  2015 FCC TCPA Omnibus Ruling and Order, n. 96.

controls the timing of the text message.3 A company 
may also be deemed to be the “maker” or “initiator” of 
a text message if it provides incentives to consumers 
for sending text messages to friends, if such incentive 
is deemed to create a “direct connection” between a 
company and the making of the text message, or if the 
provision of the incentive creates an agency relationship 
between a company and the consumer. While this issue 
has not been directly addressed by the FCC or the courts, 
the fact that in the commercial email context the Federal 
Trade Commission (FTC) finds giving incentives to send-
to-a-friend messages makes the company providing the 
incentives the “sender” of the email and subject to federal 
regulations, companies should consider assuming the 
same result would apply in the commercial text message 
context.

It is possible to design a multistep invitation tool with 
sufficient consumer control over the messaging such 
that the consumer, not the provider company, should be 
deemed the “maker” or “initiator.” To do so, the following 
should be considered:   

Content
The more control the consumer has over the content of 
the message, the less likely a company may be deemed 
the “maker” or “initiator” under the TCPA. A company 
appears to be more likely to be considered the “maker” or 
“initiator” of a text message under the TCPA if it provides 
consumers with a pre-populated text message to share 
with friends, without giving the consumer the ability to edit 
the content of the message. Companies should consider 
giving consumers complete control over the content of 
the text message, and allowing the consumer to edit the 
message, in whole or in part, by adding and deleting text.4
3  See 2015 FCC TCPA Omnibus Ruling and Order, ¶ 33 (holding that 
YouMail, a voicemail app, was not the “maker” or “initiator” of auto-reply 
text messages made in response to a voicemail message left for the app 
user by the calling party, because YouMail did not “control the recipients, 
timing, or content” but instead “‘merely [had] some role, however minor, 
in the causal chain that results in the making of a telephone call.’” 
4  There has been at least one instance, however, in which the FCC held 

“Forward to a Friend”/”Invite a friend”  
Text Marketing Campaigns
By Alan L. Friel



Timing
A company may be deemed the “maker” or “initiator” 
of a text message sent by a consumer to a friend 
if the company gives the consumer “specific and 
comprehensive instructions as to timing and the manner 
of the [text message].”5 To avoid being deemed a 
“maker” or “initiator” under the TCPA and incurring 
TCPA liability, companies should therefore consider 
not instructing consumers as to the timing and manner 
of how text messages should be sent. Companies 
should consider providing that any text messaging tool 
the company creates permits the consumer to have 
complete control over the timing and manner in which 
the text message is sent. 

Selection of recipients
A company should consider requiring that any text 
messaging tool it creates forces the consumer to 
affirmatively opt in to the use of the tool, and requires 
the consumer to affirmatively grant the tool access to 
the consumer’s contact list. Apple and Android require 
use of their permissions functionality to obtain opt-in 
to access a consumer’s contacts. This may potentially 
suffice to gain access to a consumer’s contacts under 
FCC and self-regulatory standards. If a consumer 
subsequently changes this setting, the tool should no 
longer be able to access a consumer’s contacts, but it 
could allow manual input.

The tool should also require the consumer to make 
affirmative choices in order to send text messages to the 
consumer’s contacts, such as requiring the consumer 
to affirmatively (i) opt in to sending text messages to 
friends, (ii) choose which contacts should receive the 
text message (avoid functionality that sends to all of the 
consumer’s contacts) and (iii) send the text message.6 
The tool should not automatically send invite-a-friend 

that a company that provided pre-populated commercial text messages 
to be forwarded by its consumers was not the “maker” or “initiator” of the 
messages where consumers had to take three affirmative steps to send 
the message to their contacts. See 2015 FCC TCPA Omnibus Ruling and 
Order, ¶ 37. In that case, the text messaging app TextMe required app 
users to (1) tap a button that reads “invite your friends,” (2) choose 
whether to “invite all their friends or [] individually select contacts” and (3) 
choose to send the invitational text message by selecting another button. 
TextMe would then send the text message. The FCC held that despite 
the fact app users could not edit the pre-populated content of the text 
message, TextMe was not the “maker” or “initiator” of the text because 
“the[] affirmative choices by the app user lead [the FCC] to conclude that 
the app user and not TextMe is the maker of the invitational text 
message.” 
5  See Joint Petition filed by DISH Network, LLC, The United States of 
America, and the States of California, Illinois, North Carolina, and Ohio for 
Declaratory Ruling Concerning the Telephone Consumer Protection Act 
(TCPA) Rules, et. al., CG Docket No. 11-50, Declaratory Ruling, 28 FCC 
Rcd 6574, 6574, para. 1 (2013) (“FCC DISH Declaratory Ruling”), available 
at https://apps.fcc.gov/edocs_public/attachmatch/FCC-15-72A1.pdf. 
6  See 2015 FCC TCPA Omnibus Ruling and Order, ¶¶ 36-37.  

text messages to every contact in the consumer’s 
contact list without careful consideration by regulatory 
counsel.7    

If possible, any tool a company develops should require 
the consumer to “check” a box to indicate that the 
consumer has obtained consent from the contact to 
send the text message. If a company does not create 
a customized tool, and instead uses the native share 
functionality on the Apple or Android operating system, 
this feature will not be available. If a company uses the 
native Apple or Android share functionality, it should 
consider including language in the app’s terms of service 
that states the consumer represents he or she has all 
necessary permissions to send text messages to his or 
her contacts using the forward-to-a-friend tool.8 

Under no circumstances should a company use any 
phone numbers collected in connection with such a 
text messaging tool for future text message marketing 
campaigns sent directly by the company or for any other 
marketing purposes.

Do not provide incentives
A company potentially could be deemed to be the 
“maker” or “initiator” of a text message sent by a 
consumer to a friend if the company offers any incentive 
to the consumer – like money, coupons, discounts, 
awards, entries in a sweepstakes or the like – no matter 
the value or amount – in exchange for (or as a reward for) 
sending the text message. The FCC has defined “initiate” 
to include “being so involved in the placing of a specific 
telephone call [or text message] as to be deemed to have 
initiated it.”9 Additionally, a company may be vicariously 
liable under the TCPA if the company is deemed 
to have an agency relationship with the consumer 
through its provision of an incentive in exchange for 
the consumer sending the commercial text message 
on the company’s behalf.10 A plaintiff could argue that 
a company’s provision of an incentive to consumers 
makes the company “so involved” in the sending of the 
text message as to be deemed to have initiated it, and/
or makes the consumer an “agent” of the company. This 
is how the FTC has interpreted sender responsibility for 
commercial email messages under a different law that 
regulates commercial emails. Unless and until the FCC 
or courts rule otherwise, consider assuming incentivizing 
the sending of a commercial text message creates 
7  See 2015 FCC TCPA Omnibus Ruling and Order, ¶ 35.
8  This is because such sharing tools do not permit the ability to get 
consumers to acknowledge such permission before they use the tool. 
However, if only registered users of the mobile app or other service that 
have accepted the service’s terms of service and privacy policy can use 
the functionality, such acknowledgment of permission could be included 
in such agreements.
9  See 2015 FCC TCPA Omnibus Ruling and Order, ¶ 32.
10  See 2015 FCC TCPA Omnibus Ruling and Order, ¶ 29.



“maker” or “initiator” responsibility. Therefore, to be 
sure to avoid being deemed the “maker” or “initiator” 
of a commercial forward-to-a-friend or invite-a-friend 
commercial text message under the TCPA, a company 
should not offer consumers incentives of any kind in 
exchange for (or as a reward for) sending a text message 
to a friend.

A practical set of do’s and don’ts for e-mail and text 
send-to-a-friend tools and campaigns is available 
from the author. The foregoing is intended merely as 
a discussion of an unsettled area of the law and is not 
intended as legal advice. For more information, contact 
the author.
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